
UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

FOURTH DIVISION

In re: )
) Case No. BKY 04-45103

MICHAEL E. LOWERS and )   
RHONDA L. LOWERS, ) Chapter 13
a/k/a Rhonda L. Landborg, )

)
  Debtors.    )

OBJECTIONS OF THE UNITED STATES
OF AMERICA - UNITED STATES DEPARTMENT OF

AGRICULTURE (RURAL DEVELOPMENT) TO CONFIRMATION
OF THE DEBTORS’ CHAPTER 13 PLAN OF REORGANIZATION

Now comes the United States of America, on behalf of its

agency, the United States Department of Agriculture - Rural

Development, formerly known as Rural Housing Service, (hereinafter

“RD”), by and through its attorneys, Thomas B. Heffelfinger, United

States Attorney for the District of Minnesota and Roylene A.

Champeaux, Assistant United States Attorney, and hereby objects to

confirmation of the debtors’ Chapter 13 Plan of Reorganization as

follows:

1. The Chapter 13 confirmation hearing is scheduled for

November 4, 2004, at 10:30 a.m. at U.S. Bankruptcy Court, U.S.

Courthouse, Courtroom 7 West, 300 South Fourth Street, Minneapolis,

Minnesota 55415.

2. The Court has jurisdiction over these objections pursuant

to 28 U.S.C. §§ 157 and 1334, Bankruptcy Rule 5005 and Local Rule

1070-1.  This is a core proceeding.  This case was filed under
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Chapter 13 on September 13, 2004.  This case is now pending in this

Court.

3. These objections arise under 11 U.S.C. §§ 1322(b)(5), and

Bankruptcy Rule 3015.  These objections are filed under Bankruptcy

Rule 9014 and Local Rules 3015-3, and 3020-1.  The United States

objects to confirmation of the debtors’ Chapter 13 Plan of

Reorganization.

4.  The RD maintains a mortgage on the debtors’ homestead and

was owed the sum of $102,667.55 as of the date of bankruptcy

filing.  There is a payment default on this mortgage in the amount

of $17,068.55 as of the date of filing.  See a copy of the Rural

Development Proof of Claim filed October 18, 2004 attached hereto

as Exhibit A.

5. The plan provides that the debtors will cure the RD

payment default of $15,231.00 over approximately 27 months.

6. The RD objects to this treatment of the RD home mortgage

default on the bases that the Plan fails to comply with 11 U.S.C.

§ 1322(b)(5) in that the Plan does not provide for the payment of

the full RD mortgage default and does not provide for a cure of

that default within a fourteen month period.  All of the real

estate covered by the RD mortgage is homestead real estate.  The RD

real estate debt is not cross-secured.

7. A separate memorandum of law is attached.



3

WHEREFORE, the United States of America, on behalf of its

agency, the United States Department of Agriculture - Rural

Development, by and through the undersigned attorneys, moves the

Court for an order denying confirmation of the debtors’ Chapter 13

Plan of Reorganization, and for such other relief as may be just

and equitable.

Date: October 25, 2004 THOMAS B. HEFFELFINGER
United States Attorney

/e/ Roylene A. Champeaux
By: ROYLENE A CHAMPEAUX   
Assistant United States Attorney
Attorney ID Number 154805

 600 U.S. Courthouse
300 South Fourth Street
Minneapolis, MN 55415
(612) 664-5685

Attorneys for the USDA -
  Rural Development

























UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

FOURTH DIVISION

In re: )
) Case No. BKY 04-45103

MICHAEL E. LOWERS and )   
RHONDA L. LOWERS, ) Chapter 13
a/k/a Rhonda L. Landborg, )

)
  Debtors.    )

MEMORANDUM IN SUPPORT OF
OBJECTIONS OF THE UNITED STATES

OF AMERICA - UNITED STATES DEPARTMENT
OF AGRICULTURE  (RURAL DEVELOPMENT) TO THE

CONFIRMATION OF DEBTORS’ CHAPTER 13 PLAN OF REORGANIZATION

FACTS

The facts are as set forth in the verified objections which

accompany this Memorandum.

ARGUMENT

A. THE PLAN SHOULD BE DENIED CONFIRMATION BECAUSE
THE PLAN DOES NOT COMPORT WITH 11 U.S.C.
§ 1322(b)(5) IN THAT THE CURE PERIOD FOR THE
RURAL DEVELOPMENT MORTGAGE DEFAULT IS NOT
REASONABLE.

The debtors’ Plan provides that the Rural Development

(hereinafter “RD”) will be paid the sum of $15,231.00 over 27

months on its mortgage default claim.  

The presumptive cure period for the default on a homestead

mortgage in this district is twelve months.  In re Newton, 161 B.R.

207, 213-214 (Bankr. D. Minn. 1993).  See also First Federal

Savings and Loan Assocation of Minneapolis v. Whitebread, 18 B.R.

192 (Bankr. D. Minn. 1982) and In re Brady, 86 B.R. 166, 170 at n.5

(Bankr. D. Minn. 1988).  When a debtor proposes a cure period
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beyond twelve months, the burden shifts to the debtor to prove that

the objecting creditor will not bear an excessive risk of injury to

its debt position and collateral over the extended cure period.

Here the debtors valued the real estate covered by the Rural

Development mortgage at $125,000.00.  As of the date of bankruptcy

filing the RD was owed the sum of $102,667.55 on its real estate

secured claim.   This loan is secured solely by a mortgage on the

debtors’ homestead property.  As the debtors' monthly Rural

Development mortgage payment is approximately $765.00, the current

mortgage default reflects nearly 2 years of nonpayment.  The Rural

Development submits that an extended cure period would not be

reasonable in light of RD’s small equity cushion and the debtors’

lengthy payment default history. 

CONCLUSION

For the foregoing reasons, the United States of America on

behalf of its agency, the United States Department of Agriculture -

Rural Development, respectfully requests that the Court deny 
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confirmation of the debtors’ Chapter 13 Plan of Reorganization, and

for such further relief as the Court deems just and equitable.

Date: October 25, 2004 THOMAS B. HEFFELFINGER
United States Attorney

/e/ Roylene A. Champeaux
By: ROYLENE A. CHAMPEAUX   
Assistant United States Attorney
Attorney ID Number 154805

 600 U.S. Courthouse
300 South Fourth Street
Minneapolis, MN 55415
(612) 664-5685

Attorneys for the USDA -
  Rural Development



U.S. BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In re:
Chapter 13

MICHAEL E. LOWERS and
RHONDA L. LOWERS, Case No. BKY 04-45103
A/K/A Rhonda L. Landborg,

Debtors.
UNSWORN DECLARATION

FOR PROOF OF SERVICE

I, Carla R. Kohl, employed by the Office of the United States
Attorney, with office address 600 U.S. Courthouse, 300 South Fourth
Street, Minneapolis, Minnesota 55415, declares that on October 25,
2004, I served the Objections of the United States of America -
United States Department of Agriculture (Rural Development) to
Confirmation of the Debtors' Chapter 13 Plan of Reorganization,
Memorandum in Support of Objections and proposed Order on the
entities named below by mailing to each of them a copy thereof by
enclosing same in an envelope with first class mail postage and
depositing same in the post office at Minneapolis, Minnesota,
addressed to each of them as follows:
-----------------------------------------------------------------
Robert J. Hoglund, Esq.
Hoglund, Chwialkowski, Greenman
  & Bergmanis PLLC
1611 W. Cty. Rd B, Suite 106
P.O. Box 130938
Roseville, MN  55113

United States Trustee
1015 U.S. Courthouse
300 South Fourth Street
Minneapolis, MN 55415

Jasmine Z. Keller, Esq.
Chapter 13 Trustee
12 South 6th Street, Ste. 310
Minneapolis, MN  55402

Michael E. Lowers and
Rhonda L. Lowers
23238 Yucca Street
St. Francis, MN  55070

Internal Revenue Service
Insolvency Unit
STOP 5700:BKY
316 North Robert St.
St. Paul, MN 55101

Credit Acceptance Corp.
25505 W. 12 Mile Rd., #3000
Southfield, MI  48034

Household Bank/SEIU Edge MC
P. O. Box 5222
Carol Stream, IL  60197-5222

ECast Settlement Corp.
% Providian
P. O. Box 35480
Newark, NJ  07193-5480
           
Minnesota Department of Revenue
Collection Enforcement Unit
551 Bankruptcy Section
P.O. Box 64447
St. Paul, MN 55164

Craig Anderson
Assistant Attorney General
Office of MN Attorney General
Tax Litigation Division
1100 NCL Tower
445 Minnesota Street
St. Paul, MN 55101-2128

-----------------------------------------------------------------
And I declare, under penalty of perjury, that the foregoing is

true and correct.

Executed: October 25, 2004 Signed: /e/ Carla R. Kohl
         CARLA R. KOHL



                                UNITED STATES BANKRUPTCY COURT
                                DISTRICT OF MINNESOTA

FOURTH DIVISION

In re: )
) Case No. BKY 04-45103

MICHAEL E. LOWERS and )   
RHONDA L. LOWERS, ) Chapter 13
a/k/a Rhonda L. Landborg, )

)
  Debtors.    )

ORDER

This matter came before the undersigned for hearing on

confirmation of the Debtors’ Plan of Reorganization.  The United

States of America, on behalf of its agency, the United States

Department of Agriculture - Rural Development objected to

confirmation.  Roylene A. Champeaux, Assistant United States

Attorney, appeared on behalf of the United States.  Other

appearances were as noted on the record.

Based upon the objection, arguments of counsel and all of the

files, records and proceedings herein,

IT IS HEREBY ORDERED that confirmation of the debtors’

Chapter 13 Plan of Reorganization is denied.

Dated:

_______________________
NANCY C. DREHER
United States Bankruptcy Judge


